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The booklet prepared by the State-Federal Information 
Clearingnouse of the Council for EKceptiQnal Children uses data from 
■ pending and completad court cases to eKplain how to employ litigation 
to achieve positive change for the handicapped* Situations in which 
litigation is thought to have been appropriate and useful are 
instanced. The following 16 preliniinary considerations for persons 
wishing to instigate litigation are discussed: causes of legal 
action^ legally protected interests or rights^ legsl approaches for 
bringing a lawsuit, authority to bring suit^ participation by 
individualo who have not been perSvSnaHy injured, kinds of relief 
granted by court decisions, deterniining who to sue, private actions^ 
Class actions, coinpleting the litigation process^ and choosing a 
lawyer. Explained are the different court systems (federal courts, 
state courts^ district courts^ appeals courts, and supreme courts) 
and the abstention doctrine which enables federal court judges to ' 
refuse to hear cases which are thought to b^j the responsibility of 
state courts. Preparation for the trial is discussed" in terms of 
complaints, pleadings, answerSir defenses^ replies, amendments, 
motions,^ discovery, expert witnesses, and the roles that experts may 
serve in the litigation process. Also eKplained are trial by jury, 
the actual steps of a trials conditions creating the necessity for an 
appeal, the nature of the appeal, legal precedent, and determinants 
of the merit of court decisions. Litigation expenses and difficulties 
in iirplementing court decisions are noted, (GW) 
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Dtfring the} pmt fow yoan, the /uittan's courts have fitvmtiy (man flouilrif 
with lawmtith rehning to qmnmnmnt's mspOffsi/ii/lt/es to hanihr^miod rhUihon 
.iiul u(h/ftH. Stmnficiilly. thm^ suits focused on the rigiu of hciod/rop/uu/ 
chUilron to obtain ,in cippropri^no piihhrfy si/pportot/ udiuuitto/K t/w ni;!^t /f> 
traattiwnt inciifding odiicotiun for i/}st/tinio/wh/ud h.uidHuippmi vf)iliimn ,Hui 
iidtilts, nnd thu aHO of inipropdr c/tissiftcdtio/} ^unl plncwjwnt pnn'ticm to 
mstnct ciiildren's opportonitim to of)ta/n an upprapriate adiicntion. 

Tha am of titigntioo as an i)venm> to adunva posttiva rf)dngi: for rfw 
IhuidiaippiHl Ktimiilatud if nmd for infornwtion ofiont tho legui tssiim and 
nmamm t/mt fommd tlw fm/s of t/io niOvLvnatiL To answor tha /.jtter notul. 
this buols was dci/efo/wd ns u senii^tedynicai maniini to funiiiiari^o ohsotvor^ 
and participants in iitigation witfi this avcntm for adiioving iugal diange for 
t/w handicupped, 

Spedficaf/y^ tho fjook is directed to p&rsons unfamHiar widi tfm 
litigation process who arc stndying it or who omy themsdi/m fm ronsidmng 
initiating a lawsuit or dof ending against ono. In addition it is /}0/m/ ti)nt tlw 
hook Will assist ad/ninistraiofs of programs for tho handicapnnd to clarify 
individiiid program weaknfmes snh/oct to legal t/imtion for thu piirposo of 
altering praaticos. In no way is diis (lacnnwnt inwndml to sulmitutn for 
trained logal cotmsef Rather^ it should emphasise tfw highly complay nature 
of procudtiras and stratogif^s tlwt must nntt:r into dw framing of or doff^nding 
against a lawsuit. 

Tho book was duveloped by the Stato-Foderal Information Cfearingiwosv 
for Exaeptional Children (SFICEC) of Tlw Coundl for Exc&ptional Children 
with assistance from tlw i\/lental Health Law Project, SFICEC, whidi is 
supported by the Bureau of Education for dw Handicapped of the U.S. Offict 
of Education, lias as its purpose to idendfy^ acquire, proems, selectively 
ret novo, and disseminate informadon pertaining to government and tiw 
education of handicapped children. In carrying out this charge, SFICEC hm 
d&vdoped u computer^bas&d information system for tlw efficient and accurate 
retrieval of infornwtion. 

To disseminate this infomwdon^ SFICEC devffio/:^s and distribum 
information products witi) nwteriaf drawn from its data base. The produats 
focus on- specific areas pertaining to government and tlw education of 
haiuficappad diifdren and utilise information from tlie law. administrative 
regidatians, attorney generals' opinions, and litigatmn. Other products discuss 
key issum and areas of concern to educators, parents, and public poliry 
makers. Ono particular dmge of di& project v/as to devdop materials that 
clasaly examine the four ma/or avennes of legal change law, administrativu 
iitoratiire. attonmy generals' opinions, and case law from the perspucdvu of 
the technical proamm of rirocL'oding down dme ave/}ucs, the force of the 
avenues, and finaHy, die current status of each avenue regarding the education 
of handicapped childrcih This hook represents tlw first avenue study and 
focuses on die Itdgation pfocvss, A companion document, A Continuing 



Sinnnuiry of Pifnding nnc/ CoinplemI Lnigmion Rcgnnlfng (he Edticution of 
H^indiaapiml Ciilldrm, availubkf from SFICEC.. contuin^ st/mnmrias of curront 
liligntion rog^rdi/jg dm right to Qdtimtlon^ right to inmfnQiit, and aiiissifi^ 
iUidon tj/uf fylnccmont. 

1 1) rmdiDQ this dociiimnt thers are two points t/wt tmrst /m nhidt^ 
i!\nlicit. Chwiyos snught through iitigadoii may fm vQry similar to dirmions 
the /)jrty nomad ns "dpf&ndant" fim tried to produce bat whose ability to 
iichioye these ohjectivm Ims hewi fn/strated because of barriers such m 
tniidoifunio ngency commitment or fiimnciul support. In du's sensf:\ Ifdgdtion 
(or the threat of I tigation} nmy be used as a lever to bang about the action 
dmired by both tho potential defendant end plaindff. In this regard, lldgadon 
(or the threat of litigatio/i) nwy be used by potential defwidants to motivate 
thQir respective agencies and policy makers to initiate the desired change. 

The second tnajor point is that litigation is not necessarily a personal 
attack upon parties nanmd as defendants. Frequently complaining parties are 
aware that the party muned as defendant lias tried to produce desired change. 
It is also known that in some of the cases referred to in this document, 
named defendants have spent days preparing defenses for the st/it and nights 
assisting the plaintiffs prepare their arguments. It is in the imt interests of the 
luif dicapped to prevent litigation or dm threat of litigation from fwcomfng 
persona h because regardless of the decision, it is likely that the named 
dofe/)(:;nits will retain a major role in impletnenting the desired change. 

In descnhing rim litigation process and oxplaining legal terminology, diis 
book attempts to he as thorough as possible widwut burdening the reader 
with undue detaif There are nmny complex ureas of the law which have only 
been touched upon lightly. Again^ dw purpose is not to make the reader a 
(lualified attorney but to provide a solid overview which will enalife 
lion lawyers to have a meaningful undmtanding of legal intervention. 

The status of cases referred to in this document are subjact to revision 
and change as the cases progress through the court system. Tlmr&forB, if. 
sometime in the futurg, readers ar§ interested in using the facts and/or 
outcome of a pardcular case as examples in otfwnsituadons, attempts should 
he made to determiim case outcom&s and obtain information aljout new cases. 
Special recognition must Ijs given to Elaine Trudeau and J, 5, Fieury of 
the State-Federal Informadon Clearinghouse for Exceptional Children who 
perservered through a number of revisions of this material and continuously 
made suggestions for its improvement. Although too numerous to mention, 
acknowledgement must also be given to the attorneys who assisted in the 
develo/)nwnt of this book. 

Alan Abeson 
fJlay 1973 
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WHEN IS LITIGATION APPROPRIATE? 

Litigcilioii, only uiiu avcnutJ of logul^ uhufuiu IIkU nan ho nmd tu ubidin 
changti, bocomm appropriato whfjn ihu "constitLitlannI or stntuiory iif}his" of 
c;xce[)tiDnL]l children tin? nljridyud and when (iclministriitivn lumndius foi indicisH 
hjvu proven uither Inoffoctivn or intffflciefU in protOGting thoBO ric|fils. 

Bdcciusc? litigation is both coolly und |ync]thy, It is usLidlly in ihu best 
intniuiit of all partes to first attempt othur nvunijes for prucluc-lncj chniuju such 
li^ undcting luglslatioii, cluinging udministr£iti\/G practicus, aricl/or uKhciusiinq .ill 
nclniinistrnnvo rHmedio?^. It is not infrecjuinu thfit court will ruuuiri? thut till 
.idminisirutlve uvenues bu exhaustod tjHforu legal intsfrvention can bngjii. 

Secondly, oven when a suit is brought, it Is not uncommon thiit many 
of the imf)Ortant isiuus avv rusolvod outsida of court, negotiiiiud betwee!? ihu 
ddminijitrjiivn agency and the complcfintng party. Often, to achieve u solulign 
prior to litigation, tittornuys will enter into nenoiiations with the responsible 
udministrutive agency to use tU authority to ifniedy the existiny sitiuuion. If 
the negoiiations ure unsucrcssfiih thun n Inwsuii in nonipel unforrninunt euulci 
follow. 

If it'is felt thnl n liandicafiped chilcrs or aclult's rights are being vioUitefl, 
;jnd uverything possible htis been rriod to eliminate tlie violations. It mny then be 
appropruilc- to consider litigntioii as an avenue for producinci qhangu. 

WHEN IS LITIGATION USIFUL? 

There are several situntions in which litigation might be usefuL 
-Many children identifiod gunerally or spueifically as hcindicapped. 
Incliiding the muntally rotarded, emotiunally dii^turbed, physically handi^ 
capped, learnrng disabled, multiply handicapped, visually handicappod, speech 
and hearing handicapped, or any other disability category are in many 
jurisdictions unlawfully [prevented from rifceiving an approprjate fiublic educa^ 
tion. 

- Many children, ofton fmm low socio^economlc or minority cuhures 
are, in violation of the clue process provisions of the U.S. Constitution, 
classified as handicapped for thy (Purpose of assigning them inappropriately to 
special education fDrograms> 

--Many moniahy retarded persons involuntarily committed to inntitu^ 
tions are either denied any prDgram or provided with inadeciuate treatment 
programs and arc often SLibjBCted to conditions which m^iy endanger their 
psychological and physical welhbcmg. 

An uMample of successful litigation to produce change concerning the 
rrghis of hindieapped children Is the case o^f Ml/Is v, Board of Education] Na 
W39'71 fOfstricT of Cotumbis), A class action suit was ffled in 1971 in the 
District of Columbia to compel the school board to provide appropriate 
education for retarded, physically haiidicappid. emQtionally disturbed 
hyperactive, and all other hfeindlcapped children. 
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Thu iJkiifiriffB cimryud rhai Itu) city fifoviclud iriBuffiuuMit iimih iui 
i:hildruM mmWwi] spticinl cidiiaifion. A luUitivfHy small nijnib(>i of fxcufJliuruil 
t;hildn?!i worn providud with tuitiofi gmnls nnablinfl ihuni to ohtdin pnvdln 
tiistf uijiuin^ gtfinrs w^Mu {jUicud in public scfiDol cUnsos tJiuj hundreds ol 
nhilflrtMi worcj fcjrcud to rcniain iii homu inQDiviiiC] no fnrmcil uducntitin. Thu 
suit lUiufifit to nst^jhlish thf' constilLitiofujI ricilu of .ill trhildruri to nn mliakilion 
cninmoniiiiialii with thiMr ability to iHdrn. It w^s nhmcjiKl thnt nithough ihnsu 
chiklriMi t:f)i.ild profit from im uducatioii, iiithur In riinulnr claBsmoms with 
s!ip[jf)!tivu surviuus or in ^mm\ cldssi^s udnfitucl to thuir nui?ds, thuy wuru 
ihnui}d ridmisslor) to thu pi,i[)|ig snfiools or uKcluchid ciftiM udniission, with fio 
pfovision for jlturniitivi^ «iducntioii(il opportLniitius u\ f^f'riudic riJviow. Socond^ 
ly., Ihufiii nhildnni wtMU U5<cludnd, suspiHulud, ruiissignod, expnilud, mid trujii^ 
\i)iyiH\ from nKjukir fiublin school rUissut^ wittioMi jffrirdifig thorn |iroc:udur,H 
HjfuqmncH and dim process of law, 

111 AuyiisL. 1972, rud'Mdi Judyu JoHf^ph Wuddy doclnrod tiiat uxceptional 
i^^a<\tm^ hnv« H nonstitution.ii right to n f)ublic uducHtion^ nnd ordmd the 
OiMtricf of Coliimbi.j to offur cill childnMi \\\ tm plaintiff class upfiroprinto 
f'diicjiion pidctimiint withifi 30 days of tho dHcn^ioiK Tlu! judgu also cJiruc!nui 
tht- Disinct bcfiuol sy^tiim to niuntf? jii uUiborato hijaiincj [jroctKiuro undi^r 
wliicfi no pupil could bv ^uspRnded frorn school fen disciijiiriary ruasoiis loi 
rnurp than two ddyB or pl4icc:d in, dunind. or trfinsftin^fl io aritJ from a special 
uducatinn class withoul n public huarifig. This roling has had natiofial impact 
m rhf? first court d«^cisioii oxplicirly stating that handicapped children havf^ a 
C{)nstitutional right to a public cducatioiK 

Thu lack of funding is frGCiucntly cilod by public officials as tho primaiy 
rfiasoii for tho ubsnncn of adotjuatu educatiun firograms for exceptional 
diildren. In tjiuir Mif/s dufumu, the District School System and the school 
board statud that it was Imposslblu to provide BPRCial eduyation for thn 
handicappod unlGss Connress nppropriatRd miillons of dollars for that purpoio. 
The judgu responded by saying, "The iiiadecjuaciei of thu District of Cokimbia 
public school system, whether occasioned by insufficient funding or 
administrative inoffjciency, certainly cannot be permitted to bear more heavily 
on the eKceptional or handicapped child than on the normal child/' 

Another example of successful litigation concernBd the rights of 
institutaionalized handicapped adults and children is the case of WyBtt v. 
Acferho/t, 334 F Supp. 1341 (M.D. Abbama, 1971), 32FF. Supp, 781 (M.D. 
Afabanm. 1971 }\ (This case has been appealed), where concrete judicially 
enforceable standardi were developed ihrough litiption fur the adequate 
treatment of the mentally ill and mentally retarded in two of Alabama's State 
institutions. It was alleged that the two state mental hospitals and a home for 
the mentally rerarded involvid in the case were grossly understaffed and that 
the programs of treatment and habilitation afforded the residents were 
eKirimHly inadequate. In March 1971, a federal district court judge ruled that 
involuntarily committed residents in one of the mental hospitals have a 



•Ktiowii as Wyan v. Stickney prior to ppnea!. Stickney was the Alabafna commiss! 
rminial liLMith whm fhu suit vvns filed, Aderhglt Is the supenntendent. 
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consliiuticHiiil right ro ddecjiuiio tifiatniynt ancj that thn triujtmonf fKnyiducI ir^ 
ihu fiospiuil was MnifltniiiHie. Since that urm, d numbtM nf ^xtinrt wiUij^^os 
wuru assumbluci by dmici (friunds of the couri) and lurmiiUlcd dutailud 
sleindcirds of aduquiile treatmunt and habjiitaliun fur ifiu mt^iunlly ill ^nd 
rrufntcilly rolnrdnd. Mm a sfiries of conffirnnnt^^. tlu> dtifundjnrs in tht? msv 
nyrifijd to nr^cent and implemnnt many nf thusf? standards. Tu immudiuioly 
bfinc) fhn instiluiion for thtf niMnt.illv luturcloc! to a cniidjlion whinh would jt 
ifKJM proti'nt thy physiciil liafuty of thu rnsidonfs, Wm court orcluuicl lh;n 
chaficjos bn im|jlumunted to niako the buildincis firu^Siifu, fo nontrf>l tli!? 
tliRlribution of cifucjs, and for thfi stutn to hirn 300 nuw unifijoy^Mis vvitfiiti 30 
days. 

This \% ihi? first casu in wiiich a court has hnid thnt rho instilutfoiuili^ud 
nitMiitiHy rfiturckHJ linvu a cnniititutiniuii f!yht \a afhHjiiatM iojainiinu and thu 
first nnHu to f>i)j{}ctively sui moasurablu and juclicially nnforcfKiblu staMdaids foi 
aclt?tpKnfj trnniniunt. The "minimum aQnstiiutifjnal and mudicisir' Htanfjaiils w\ 
in ihis casii ifickidod thu ustublishfiiun! inrlp^idual (rnauiHMU pl.Mn, iriiiiiiiiuni 
Oflucatifjua! Htandards inclndiog inachur studuui rahos and lunfjih of i;rh(»ol 
days, ,1 piuviiiion ucjaiiist inhtituiional pooiufju (o/iadi-iit^ wofkiny for \\w 
hosMitiii wntiunt any pay), a iiunibiM of jn otdcaions to iMV4iM) a hiiinan.' 
piivclujlofjii;,!! unvnunnifiut, ninijnuini sUdfifiy Mandaid^, chMaiiuri pliysii;,ji 
sfanclaifls, nuninuirfi fiunUiona! rocjulrsMiiunts, ond a H/quii fmiiMil thai uvMy 
rnt'Otuliy iHtarcMd piJiscHi fias a nyht to ifio luasi rusli ictivn sothnq fic-nos^Kif y 
fot haliititaiiOfi. 

Of couiMi, [lot all litiption atrumpts art? succussful. EvtMi with th»^ most 
MJMscifNit j(5u;» of ultornfjys, and what sunnis the mosL "nofilu" td cansi/s, oist;H 
arf? loui. Abido frorn lepl aonslderai toni;, fucrntb such as the judcju's familiarity 
and dibptjsilioi] toward an inufv, thu dufjruu uf puhiic; support for tfitj mui^, 
and till] social and ivjlitical timing for bnnyiiu) thu suit may all havu biiarinf) 
on [hi; outmmif uf the? case, hi sliort, litiyation nan hu a mo^ iisufut vuhicU/ 
for l)!i[icjinc| a[)out changu, but thcru am no guaiRnteiH thni at the ond of the 
road, the dusirticl dnstmation will havu buen acliicvud, Evon when u casi* is 
won, it may only signal thu bt^ginniofl of much more work ig irunslatH the 
vietory ducroe into inrtprovtid i3rnc]rams. 

hi othor circumstances, the n&gative formal outcome of a l^w suit may 
produD' a positive result. While a judge may rule ogainst the plainrfff on the 
lecjal issues, the lawsuit may be the catalyst for the initlatiuft of fruitful 
necjotlaiions and njay have served to crystalize the Issues in a way that attracts 
the interest of the public and more imporlant, public fjolicy and law makers. 
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PREUMim\ amiDEiuims 



WHAT ARE SOME OF THE PRELIMINARY CONSIDERATIONS FOR 
PARTIES WHO MAY BECOME INVOLVED IN LITIGATION? 

TliCMO mtifiy imporlant decisions which must bo made by potunn<il 
pnitias to a luvvsuit. These dumlom range from muuting bflsic prerequisitu^ 
for nctunlly nniorincj aourt to suloctlng stiatugy. Amorig the biisic prurciciumitus 
h that the partius suuking to bringing a lawsuit must hdvn bean injurucl o! 
wmngt^ This mmm the plaintiffs must hnvn an issue or causci of nutioii iKisud 
on ^1 violatioii of some lugnlly protocted inturust. ThH pUiintiffs thamsolvus 
must bu onus who huvu actually been injured or htivn diruct relutionships to 
porsans being injured, so that thpy h^ivu simidiny to Under ^u\m 

conditions being a raxpayer is suffiuient to estyblish standing for the purpobu 
of d liiwsuit. In Rmmy v. Watkins Chwicery Court of She/by County, 
Temwssffe {Mmah, 19731 two of the plaintiffs in this right to oducaiiori cnsu 
are dnscribnd iis taxpayers who must bear the tax burden rosulting from 
welfaro assistanne to and institutional care of all handicapped persons who do 
not receivo an education. 

The plaintiffs must initially duturminD what type of rulief or remedy 
they want the court to grant. This decision will also affenl who will bo named 
by the plaintiffs as defendants in the lawsuit. 

Depending on the type of injury which the plaintiffs have suffered cind 
the number of people who have suffered the injury, a decision must be made 
wliuther to bring an individual action or a class action lawsuit. 

Exrensive considuration must occur by the plaintiffs in selucting an 
attorney. The defendants, if governmunt, will bu reprusenied by attorneys 
employud by the state or rosfmctive local agencies. Anotht^r key btep for both 
sides is the collection of all the facts rulevant to the case and for the plaintiffs 
alone to establish the facts of thn alleged violation. 

All of the points above are discussed more fully below. 

WHAT IS A CAUSE OF ACTION? 

A lawsuit is made up of one or more issues or causes of action. For 
example, in Mills v. Distnct of Columbia, one cause of action was tfie denial 
of an appropriate publicly^supportcd education to school age handieapped 
children. A cause of action can be acted upon by the Courts because it 
Involves a legally protected right. 

WHAT IS A LEGALLY PROTECTED INTEREST OR RIGHT? 

Citizens and residents of the United States are guaranteed certain rights 
under the United States Constitution, state constitutioni, and federal and state 
statutes. In seeking to vindicate the rights of the emotionally disturbed, 
mentally retarded or other handicappid persons certain provisions of the 
United States Constitution and many state constitutions are relied upon, such 
as, the right to equal protection of the law. 




Fourteenth Amondniuin of thn \Mm\ Stuti-s Consfif (ituui ()hivi(l.-> 



to (li^anminate sgainsi a clas^ of persons for an arbltiHry or uniiistifNiblf? 



This IS a pnrticuUirly imporiciiit ric|ht for uKcciintanal uhildiun ^Mukwu 
npf)rof5ridiQ oducntion opportunitius. hi Brown v, Bonrd of Edumiun 34} 
LIS. 483 74S.Ct G8G^ 98 L EcL Sn (1954^ Ihc fnmoii5 di^set|ii-gution 
tliG court 

In thnsR days, it ts doubtful that any chtkl may rg<isoncjl)ly bo oxp^^nttid 
to succoud in lifu if ho is duniud thu opfXJitunity of an udunaiion. Such 
cMi opfKirtunity, wh[?ro ili!^ stciU) has LindiiriakHn to firovidu it, \% n iinhi 
which inust bu madu availahlu to all un uqual [unm. 

In thu Mff/s case described carlieh this ryosoning was applied riirs^ctly to 
"nxcoptiotial childrnn.'^ It mmt bn addnd howyvnr, that tho Supn?mn Court 
ruliiuj in thu 5,7^? Antonio /nclapmufent School District y. Rodrignoi DDckut 
No. 7h13-32 (410 USJ in March, 1973. indic^Uod that Iho judinlarv ,h 
b^icjinning to roflect caution iri thti o>^tnnslon of Bqual proioctmn prlnciph^ In 
odLicatioiuil LjUGstiuns. 

Thu ricjht to dUH prucuss of law provided by ihn Fourti^fuuh 
AmnndfTient of tbu United States Cuiisiltutlon also 6uc\&ru$ t\m "no ^tafL 
may dnfiriuu any imnnn of life, llbnrty, or piopiirty, willinut dtiu procu'i^ t)f 
Uiw." Tfiis right oticDmpassos both substantive and procedufal duo prncuES 
ulthougli thti c^isus tucjaidinn thu liandicappud havu involved primurily ihu 
Icittci mm. From n procudurol viewpoint due procfiss rufers to the rit|ht to 
have laws applied with Bckqimn safeguards w that a person will not bfj 
subjoct to arbitrary and unroasonablu actions. In PARC v. CQmmonw^ulth of 
Penmy/wmia, C.A. No. 7h41 (3 Juc/ge^ E.D. Pnj^ a case similar to Mi/h 
mgarding thn right to an cHiucation for the mentally retarried mid m In Miffs 
the courts oidorGd uxtunslve due procass procodures that provtdo in part that 
before a child can be oxpelled, transf»rred, or eKcluded from a publiu 
education firogram, that child or his piirc^nts or guardian has a right to a fair 
hearing, a right to receive notico about the hearing, and a ripht to havo 
counsul present at the hearing. 

Forty^nine states presently have compulsory school attundanco lam 
which dofine both ihn childrrjn who must attend school and the childreri vvliu 
may be eKcluded from school. Although the statutory languagn differs froni 
slate to stele, In genera L state laws allow for the oxcluslon of clilldren from 
public edLicalion wiio do not m^^t Intellectuah soclah behaviorlal or phy^cal 
recjuirBments for existing education programs. 

As a result of thesB exclusion clauses, o substantial number of 
hnndicappod children have been denied on education. ProfJonenth of right to 
education are seeking to prove such statutes illegal. For eKample, in Lori Case 
y.. State of Ca/ifomia, CA. No. 1016 (Cafif. Superior Court, Riverside) 
involving the termination of the schgol placemnnt of a child diagnosed as 
autistic, dfiaf and posilbly mentally rGtarded, from a multi^hondlcapped imit 



of till' Cnnfuriiin Schfiul for thu Du*jf ut Rivnrsitlu, Cnlifornui, thv pkrnUift's 
attorney tirgjuci; 

Mnynr y, Nabniska nitikus ch^ar tiuu the Fourtuenth AiniMicinienT 
ohliyjtos I u stntuH ia cjiUHnntUH to thf-ir citi/Gi)s thu rigfit ro luurn - to 
'ticc|Uiff^ u^^f/fLiI kfif>wlfHlyu/ !,i!!c:« such n riciiil nuni^iisui ily riijiuji us 
nviiiii'Hj in the minimal skills riKjUiruci la ticijuiru kncjwIucJfjs^ it fullows 
lluit dtiu fjiucuss disc) ruMuiius tliG sttittib tu clischsjigu thu ublrcjciliun of 
|)tuv/itling n rninimLini utlLicutiofi tu its citi^uns. 

Thu Pennsyivwiiii cusii unci the Miiis cu^c iliiistrjle the Couii's rycogtiitMjfi 
ihof uxf^opiion^}} chj|dnMi hyyo i\ liyht tt) n pub!ii:ly 5f)|ior!tKl cclLicntion, and to 
udiitiiiuit] DrocMKlurus to unsuru ihtjt proptir cofisidomtion is qivun ijufnrn any 
cliild 15 suspundtid or uKcludiid from a public udLication [irogrfim. 

Related is the riyht to ap[iropriaty classifiCcitlon, or stotud in annthijr 
way is thu ricjht tu hu protHctod from inappropriate lalnil^ such as "mcntiiny 
retardacr',- "emotiQnn'iy disturbed", "buhdy^ior problem", or any othtM tmm 
dunotiny education difforence calling for *'speciar" treatment* 

Evidefico" is incruasingly btHng culluctHd ifidicatiiig that a numbor of 
children placed in special education classes^ or suspended, ux pulled or 
transferred from rogLilar public scliool classes are from minority und 
fion^Engjish spoakifig cultural backgrounds. Critics charge that many of thyse 
children have boen classified on the basis of culturally biased tests that do not 
accurately indicate their learning ability. 

For example in Diuna v. StatB Board of Education {0-70 37RFR) in 
California^ nine Mexican-American public school students from age eight 
through 13, alleged that they had been inappropriately placed in classes for 
the mentally retarded on the basis of biased standardi^ud intelligence tests. 
The plaintiffs came from home environments in which Spanish was the only 
or predominant language spoken. Who!i the rase was decided in 1070, the 
defendant school districts agreed to several procedures to ensLire huttL?r 
pUicument, including testing In the children's primary l^inguago, thu usu of 
nonverljal tests and the collection and use of eKtensive supporting data, This 
issue is also continually being raised for judicial resolve. 

The right to treatment, the right of civilly committed persons to receive 
adetjuate and effective, jncliyiduijiized care when placed in an institution for 
thu mentally ill or retarded is also beginning to be addressed by tfie courts, A 
casu clucided in the District of Columbia in 1066, Rouse vs, Ciimeron, (373F, 
2d 451, W6G) was the first in which a court recognized that (jersons 
involuniyrily haspitalized might have a constitutional right to treatment 
although the decision was actually bused on a statutory right, guaranteed 
Lindur thu laws of the District of Columbia. 

Wyatt V. Aderholt', discussed earlier, was the first case in which a court 
held that insf itutionali:^ed mentally ill and mentally retarded persons have a 
eonstjtiiliunal right to adetjuate truatment, and the first case to set objectiveiy 



*Si''* Dwm Llyyd, "SiiuuitH EdiiyiUiDn for thu Mildiv RtHnrcj*?Li !s Muuli Of It JuslifUiljIo?*' 
exutrntiUfU}/ Childron [^Q\mmm , 1968) VoL 3S, No. 1. 
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ncjfil ti3 rufusi? rit?^if innnr Is now homy ui ticiikirfcj j:sptjf;ijlty ai ihc jmv, 
bufhiviur iTiociif ination nncl f jsychosu! fjui y. 

Thti ri(]ht to truulmuni fius CMtjin uofolldr iu^, soitiu of vvfiirh mjy 
ai)|HMr to bu in mnflicL Exnt?its who hnw rusrifirel In {hu iins^^H to tkid- fuvi' 
!Mcl:i;oiud thijt the* riyfit In tronimuiu iiicluclus ihu ricjlir (u 1)m (M^di^'cl hi liiss 
1 t'bti ictivn, more "normnl" conimunity sottioys. This is i)rM:,iiiS!: ovulnoa? ?:X!yrs 
tfuit instilutionjji/ation itsiflf, uvun in j ruUirivuly goocl fcicMity. i'.ifi UnhI 
ciotorionition anrl mnke mori? d'fficulr tht? siroggin yf thu uuinmitK'fl pi-isoo to 
hu ttHuHSHtl and Lfltiinciiuly Ui mnu suncf^'ssfully with the ouisulc? world, whwh 
IS Ihu f)ur[)OSu of commiimunt und trucHnii^m. The riyhf to Uuutud in lh«? 
luust rostrictiwe settiiiy rmkm muu \\am Uiurii|jutic ;ind fiscnl wiuwrKiints unci 
\% aUo consistent with ino consiitutional principlu of "thci kuifii drastic 
mficins," 

The Constitutiofi iBquirGS that whoiuvur a govarnment is goHK] to rnstnul 
a purson^s hberty ^sgainst this will in onjer to ancomplisfi u iuyiiimtite 
tiovtirnmenial objectivfi, it must imposes the least drastic rustrictioiK 

In Wysn, the Court said; 
No person shall he adniittud to the instiluiion unloss u prior 
dntfninintUion shall huvo hepn made unluss, that resitluncu in tfiif 
inslitLillon is tho iucist restrictive hahilitation suttinc] feasihie for thai 
[)fMson. No mfMit,illy retarded person shall he ydniittud to the institution 
if servicers in the conimunity can afford adutjuate hahilitalion to sudi 
pL'i son. 

Residents shall hJvM a right to the least rtsirictive condittoiu nucussury 
to achieve the purposes of habilitation. To this cmd, the inRiiiutiori shall 
mukQ nvury nttempi to move rusidenis from (I) more to less structurud 
liviny; (2) larger to smallnr facilities; (3) larcjer lo smaller Hying ynits, (4) 
gioup to individual r(isidi?ncu; {5) segrogatud from the community to 
intugrntHd into tliu uommuniiy liviiiy; (6) ^dopendent to indupundent 
living. 

Thii status of the constitutionally based right to treotmunt concept is 
unfluryQing ruview ifi the Sih Circuit Court of Appeals. The court will act on 
an afipufll filnd from Alabamn on the Wyint decision and another appeal from 
plaintiffs in Georgici where a similar action was dismissed by ths court in 
Btfmham v. Georgia Defjfirt/nent of Public HGsitfh C.A. No-. 16385 (U.S. 
District Court. N.D. GaJ 

The right to he frne from involuntary servitude is established by the 
Thirteunth Amendment of tim U.S. Constitution and, in the mntext of this 
book, refers to duprivution of tlio rights of institutionalised residents who are 
forcud to perform noivtherapuutic labor wjthgui compensotioih It is a ^nyud 
that workers also have a statiitory right under the U.S, Fair Labor Standards 
Act to payment for work whicli Is necossnry to oi^erato the facility. Dole v. 
New York (N-.Y. C. Cfaiim, CLum No. 51888), is one of the fir^t cases to 
attack "instiUitional ponnacju" in public mental hospitals. The Dale case 

Tliis I IS f|isi:uis(?cl in Uf/iMil in Biisw Rnihts of thtf McntuKv HoinhiUipjwif . MiMif.u \ 
Law f'M)MM;!, )75) N Sii^MH, N.W , WnsiiiiHiiijn, D C 30030 
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invoives a former patient treated for mentai lilness who was forced to work 
fnr 16 years ut menial tasks In an institution without compengotion. If the 
case Is successful, and the patient is given a favorabUj decision by the court on 
the cause of action regaurdlng involuntary sevltude, it will be the first time 
that a patient has recovered back wages for involuntary labor performed in an 
institiition for the mentally ill. 

Decisions by the United States Supreme Court have establishod that all 
constitutional rights are present rights - rights which exist now and which 
must be promptly vindlcuted unless there is an overwhelmingly compelling 
reason to justify delay. For example, In Mi/Is, the Court required prograrn 
delivery for the affected children within 30 days. 

WHAT ARE THl BASIC LEGAL APPROACHES FOR A LAWSUIT? 

If a person's const i tut ion a I riglits are violated by anyone acting irnder 
nolor of state law (under the authority of the state), ho may bring a case. 
Although there is no itatute creating the permission of a cause of action 
against federal offic als charged with denying a person h^s constitutional rinhts, 
it is well established that foderal courts will grant relief for such abuses. Thus, 
officiah of governmeiit may be sued for not performing statutory obligatioJls, 

In addition to gaining recognftion of specific riuhts for exceptional 
children and handicapped adults, a party might bring a common law tort 
action (common law refers to the body of law which has been built through 
case decisions), A tort is a civil wrong for which a private citizen may recover 
money damages. To have a tort action, plafntiffs must have been owed a legal 
duty by the alleged wrongdoer ("tort feasor"), ujch as □ doctor's duty to give 
relatively good care to his patient, which was breached causing an injury. 
Some of the injuries for which a person can bring a tort action include: 
assault and batlery, intentional infliction of mental distress, false 
imprisonment, and Invasion of privacy. 

WHO CAW BRING A SUIT? 

All plaintiffs mist have standing and capadty to sue, Standing means 
that the plaintiff himself must be the one who suffered or is in immediatu 
danger of suffering in]ury, or that he has a substantial interest. Parents or 
guardians have standing to sue In the names of their children or wards. For 
emimple, the Lor/ Case suit was brought by Lori Case> guardian ad litem, 
"for the litigation" Estelle Case, her mother. 

A problem arises when an Individual seeks to sue because someone else^s 
rights have been violated. In many states a person cannot assert that the riglits 
of another have been violated or that a statue is unconstitutional if the statute 
IS not unconstitutional as applied to the person actually bringing the suit, An 
Individual may be outraged at conditions at a training school for the mentally 
retarded, for example, but if he is not the one suffering from the conditions 
thern, he cannot bring suit in his name, hut must seok to have the suit 
brought in the names of the Injured children because it is their rights which 
are violated by the inadec|uate care and facilities. Jhk rule is basud upon a 
{)olicy decision that a person directly affected by illeyal action will be likely 
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:o prosecute his case with more inergy and dtliggncD, than would m 
interested bystander. In some instances, however, an organization c£in sue on 
behalf of its members as is being done by several statu associatians for 
retarded children, 

A plaintiff must also have the capacity to sue or be sued. Capacity h 
determined according to the laws of i\w area where a person rusides. Infants 
(minors) or incompetents must have a representative to sue on thttir bt'luilf. 
The court is authorized to appoint such a representative (a nt^xt friund or 
guardian ad Htmn) if no suitable family mnmbers or friends ju? jvdifublu in 
protect their interests in the litigation. 

For example, Mitls was brought on behalf of Peter Mills and six othnr 
named children of school age by their next friends. The next friends included 
the children's parents or guardians, ^nd in their ahsence, the District of 
Columbia Welfare Rights OrganiMtion, U.S. ReprtiSGntative Ronald Dellums, 
member of the House Committee on the District of Columbia, Revurend Fred 
Tayiuf, dnj the Director of FLOC (For Love of Children. Inc.), an 
organization seeking to alleviate the plight of homeless and depondant childron 
in the District of Columbia. 

ISNT THERE ANY WAY FDR ONE TO PARTICIPATE IN A CASE IF HE 
IS NOT PERSONALLY INJURID? 

Yes, it is possible to participiiie m umimm curbif or **friend of the court'\ 
The fiourts will often allow a party to present supporting aryumunts for one sif'e 
(either plaintiff's or defRndant'sj of the cusu. Normally, this involvn^ 
subniittiny a brief containing written arguments, but, under extraordinary 
circumstances, the right to participate in the case orally can be yrantud. This 
means that ''friends*' of both sidus can be prusented and are subject to 
cross-examination by the opposite side. Such participation was yllowed in 
Wyatt where amici for plaintiffs Includud the United States of America (the 
Federul Government), the American Psychological Association, the American 
Orthopsychiatric Association, the American Civil Liberties Union, and the 
American Association on Mental Deficiency. The National Association for 
Retarded Children, and the National Association for Mental Heallh. 

Persons not named as plaintiffs can, however, provide signi fiGunt 
assistance in the litigation by helping to perform tfio ruquired extensive 
research and fact gathering as well as to providu or raise any necessary funds. 

WHAT KIND OF RELIEF WILL THE COURT GRANT? ' 

In suits designed to produce social change, the following tyfms of relink 
are often sought, 

DBdarcitory mlief Is where plaintiffs ask the court to declare nr st.ii - cJiMrly 
to defendants that plaintiffs have certain rights, A request fur tlii-j kjiid is 
usually coupled with a iec|uest for injunctive relief whereby the plaiiuiffs ask 

•Tlie fot:ij« of Hns tjook civit htigation wher« pnv.itii individthils ury suukiiiy rudruss of 
pi^rsgiidl gf'UViincos, cnmuhii liMfj.jnoii ib wlinru th*/ Stnte ar ihu FcUuinl Govornnioni suoks 
to prosMcutn CQmrniiiion of ocfi wliich havo bogn clef mod ai "cnminfll** by siiilutii 
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the court either to order defendants to alter their aetioni or to restrain them 
from taking some specified action. For example, in Hamson v, Michigan, 
(EM, Michigan, 50 Div, 38357) brought on behalf of all children in 

IVIichigan being denied a publicly supported education because they were 
labelled retarded, emotionally disturbed, or otherwise handicapped, the 
plaintiffs asked the court to delcare that the defendants' acts and practices 
denied the plaintiffs' Due Process of Law and iqual Protection under the 
Fourteenth Anriendment of the United States Constitution and to enjoin the 
defendants from excluding plaintiffs and the class they represented from a 
regular public school placement without providing (a) adequate and immediate 
alternatives, including but not limited to, special education, and (b) a 
constitutionally adequate prior hearing and periodic review of their status^ 
progress, and the adequacy of any edurationel alternative, 

/n/unctive relief includes temporary restraining orders and preliminary 
and p&rmanent injunctions which are court orders requiring or forbidding 
certain aetioni. Temporary restraining orders and preliminary and final 
injunctions differ in that they are Issued for varying lengths of times, at 
various stages of the litigation process, and on the basis of varying degrees of 
proof. 

In Wyatt, the court issued a^ temporary restraining order before the 
case was finally decided requiring the Alabama state officials to immediately 
hire 300 employees to care for the institutionalized residents because the 
court was convinced that the patients* lives were endangered by the existing 
sub-standard conditions at the institution, 

Iniunctive relief might also include appointment of a Master who is 
given authority to take over the challenged institution or system and supervise 
implementation of the court's decision. Two masters were appointed by the 
court in PARC to oversee the implementation of the consent agreement 
established in this case. The appointing of a master to take over the 
administration of an institution is unusual. 

Stays are orders delaying enforcement of judicial orders until some 
further step can be taken, such as appealing the decision to the next highest 
iudiciai leveL In Wyatt, after the plaintiffs won In the district court, the 
defendants attempted to obtain an order staying enforcement of the district 
court's decision which if implemented would have required massive changes in 
the state's institutions, until the 5th Circuit Court of Appeals had reviewed 
the case. 

Another kind of suit more Infrequently used seeks a writ of mandamus 
requiring public officials to perform their legal resf^nsibilities. Writs of 
mandamus have been sought in some statn^^ where lacal districts ignored 
statutory requirements to develop plans tor the education of handicapped 
children. Plaintiffs may also seek a writ of habeas corpus, which is used to 
obtain release from unlawful confinement. The institutionalized petitioner In 
Rouse V. Cameron sought such a writ. Habms corpus can also be used to 
protest conditions of confinement as well as to challenge the confinement 
itself. 
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Money damages may iIsd be suught. For oxamplu, in Leba/iks v.. Speurs, 
f£M,L.A. - NXlDiv., C.A. No. 7h2897l, a class action biQught on buhnlf of 
Right black childrun and oil others similorly situated in ilie Parish of Orluuns, 
Louisiana wno wore allegedly labelled "mentally retardetr' without vnlid 
reason or ascertainablt} standards and then denied a PLtblic uducation, each 
plaintiff is seeking 820,000 for the damagu suffered. 

The various kinds of damages includn nomifml damages t\vmn\ex\ to a 
pkjintiff as a token of the injury, compensatory chnwges, awardt^d to repay 
rhe f)iainiiff for the injury actually incurred such as medical y?<ponses nnd/or 
pain and suffering, and punitive cLimagm awarded when the injury is 
cunimitted maliciously or in waiUofi clisrugard of [lie ijlanitiff *s interests. 

hi rfjijuests for relief, court costs and iitturiwys fe&s imy also bo soucjht. 
While court costs are usually granted to the prevailing or winning side as a 
mutter of course, attorneys fees in tht? past have rarely bt^en recoverable and 
usually occurred only where a statutu provided for tfieir recovery or wheru the 
court exercised Its discrotion to transfer the fees. Recently, howevor, iheru has 
imm a trend on the part of courts to award attorneys fees to lawyers 
refirnsenting poor clients on the theory that encouraghig such private law 
enforcement of constitutional rights is for the good of all society and that 
such lawyers are actually act! fig as "private attorney generals". Attornnys fees 
wore awarded by the cli strict court in Wyatt. 

WHAT ARE A PLAINTIFF'S CONSIDERATIONS IN DETERMINING WHO 
TO SUE? 

There may only be one defendant involved In a case or there may be 
several people responsible for allgged legal injuries. In suing a state or local 
government, as in MH/s the plaintiffs name specific persons with admjnistrativo 
res|30!isibilities, and to Join or include all the necessary parties having the 
authority to make desired changes. For example, the defendants in i\/fil/s 
included the Board of Education of the District of Columbia and Its members, 
the Superintendent of Schools for the District and subordinate school 
officials, the DlreGtor of Human Resources in the District of Columbia, certain 
subordinate o^fficlals, and the Mayor of the District of Columbia, 

The doctrine of sovemgn immunity Is often raised by state or local 
government units to argue that suit cannot be brought against them. This 
Immunity, however, is often walVGd by statutos so that suits are possible. 
However, even if sovereign immunity is not waived, it usually does not affect 
the right to sue individual officials rather than the state Itself, on the theory 
that officials do not have the authority to act or are acting beyond their 
authority. Most state and federal officials have Immunity from tort actions for 
money damages, for negligent or wrongful acts, for omissions commltied 
within the scope of their employment, or for failure to use due care in 
enforcing a statute, although such immunity does not extend to actions 
seeking Injunctive relief. Injunctive relief, however, can be obtained If the 
issue involves violation of a constitutional right. 
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WHAT IS A PRIVATE ACTION? 

A private action is a legal action on behalf of one or more Individuals or 
on behalf of an organization. Therefore, whatever the outcome of the case, it 
will directly affect only tha individuals specifically named as plaintiffs in thp 
case, although the indirect effects can be widuspread. 

WHAT IS A CLASS ACTION? 

In □ class action a named plaintiff(s) brings an action both for himself 
and on hohalf of all persons similarly situated. In the Mills caso, the suit was 
undertakun not Just on behalf of Peter Mills and other named plaintiffs, but 
significantly also on behalf of a class of plalntiffs^all 'eKceptional" children 
who resided in the Districr gf Columbia. In the Wyatt case the named 
plamtiff represented all residents of the state of Alabama involuntarily 
confined to the state's hospitals. 

Plaintiffs must satisfy many complux procedural requirements in order 
to maintain a class action in most jurisdictions. The Federal Csurts ary 
considered to have one of the most lenient sets of standards for class actions 
while in contrast, many states have more restrictive rules controlling sucli 
actions. 

In a federal suit, one or more members of a class may sue as 
representatives of all the other members of the class if: 

1, the class is so large that It would be impractical to make all members 
plaintiffs; 

2, there are questions of law or fact common to the members of the 
entire class; 

3, the claims of the representatives are typical of the Giaims of the 
entire class; aiid 

4, the representative parties will fairly and adeciuately protect the 
interests of the entire class. 

These are not the only qualification but are the basic prerequisites for a 
federal class action. This is a CQmplicated area in which legal counsd is 
essyniial. 

WHY MAV CLASS ACTIONS BE MORE DESIRABLf THAN A PRIVATI 
ACTION IN LITIGATION DIRECTED TO SOCIAL CHANGi? 

If the named plaintiff in a class action is dropped from the case the 
whole action does not !iecessarlly become '^moot" or academic and therefore 
unsuitably for o hearing before the court. For example, in a private action if 
Peter Mills had been admitted to public school classes during the litigation 
procedure, the case would have become moot because he would no longer 
have been denied an education and thus would no longer have a cause of 
acuon against the District of Columbia. In a class action, if Peter had been 
placed m a school, the case could have continued since there wire other 
children who would be directly affected by the outcome of the case. 

Secondly, if a temporary restraining order Is issued prior to a full 
hearmg the order applies to the class rather than just to the named plaintiff. 
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In a privati action, the temporary restraining order would only apply to ihu 
individual plaintiff. 

Third, any final relief granted by the court is for all members of thu 
Glass, and is not limited to the named plaintiff. Again, using Mills as m 
example, a public school education Is required not only for Peter, but for all 
children M the class of exceptional children excluded from school in the 
District of Columbia, 

Fourth, any member of the clasi can Initiate contempt procnudings if 
the order of the court is not Implemented with respect to him incfividually. In 
Mills, if the order Is not implemented in respect to any handicapped child a 
reprisentative of the child can return to court to have the relief enforced, and 
possibly, to have authorities fined or Jailed for falling to obey the court order. 

While class actions are often desirable, it must not be forgotten that the 
risks are also higher in such actions. If a class action suit Is lost, it will be 
more difficult for others in the class to bring another suit on the same issues 
involving the same circumstances. Also, if the named plaintiffs are not fully 
representative, have not suffered ill of the injuries of other members of the 
class, all relevant causes of action may not be brought out in court, and thus, 
the relief granted may not be sufficient to provide all members of the clyss 
with adequate remedies, 

ONCE BEGUN, IS IT NECESSARY TO GO ALL THE WAV THROUGH 
WITH LITIGATION? 

It is important to understand that at any point in the process a plaintiff 
or defondant can reach a settlement in which either side may concede all of 
the points raised in the case or reach a compromise as to any or all of the 
issues. Negotiations may be held during the course of the litigation leading to 
- resolving of certain issues or facts and thus removing them from consideration 
by the court. If an out of court settlement Is achieved, the opposing party 
may agree to stop the action at issue. In a class action, however, the court 
must approve any settlement. 

If settlement is made, the court's enforcement powers will not be 
behind the agreement, unless a iudicially approved consBnt agrBormnt is 
obtained which means court ratification or approval of settlement. In 
PBnnsvlvmiia Association of Retarded Children v. Pennsylyania , a federal 
district court ordered that all mentally retarded children in Pennsylvania he 
given access to a free public program of education appropriate to their 
learning capabilities, pursuant to a consent agreement between the parties. 
Obtaining a consent agreement probably saved lengthy litigation, obviated the 
possibility of an unfavorable decision for the plaintiffs/ and enhanced the 
prospect of the desired action to occur. 

The willingnesi of parties to settle will depend on the objectives sought 
by the lawsuit. If the lawsuit Is a test case to try to establish a certain right" 
as well as vindicate the rights of plaintiffs, one purpose of the litigation may 
be to have the court recognize the right, and articulate its reasons, so that the 
decision will have value as a precedent. If these objictives are sought, 
settlement may not be possible. 
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Ill soma situations ilie threat of a lawsuit alone can accomplish all that 
IS clu5i(«j by a suit, Approxi mutfily two-thirds of all litigation is siittli'd out of 
a)urt. SuttlemBiit is luss expynsivo and tima consuminy ih,n litigation and 
■Miiy li.'jc! to a mort satisfaciorv conclusion than would result from a rourt 
(iTCisio V Out ,f court nugotiated settlaments may LiH sought at any uago in 
iitiyatiun procatid.r.gs, livun vvhun the cmc has roached th« appellate levuL 

WHAT FACTORS SHOULD BE TAKEN INTO ACCOUNT IN CHOOSING 
AN ATTORNEY? imu 

Hiurii are many fonsidurations which should be wuighed in tfif selection 
''f ^in .iitornHy, Purhaps -thu most siflnificant is that ha ha, a positive 
repulation as beiny competent. Equally important is that his past incluclMs trial 
<;x|ieiie(iUL. that reflects rommilmHiit to tlie position taken by tha parties hi' 
-upn^sunts. This does not require commitment to the issues in c|uestlon but 
commitment to do the best possible for his clients. The attorney suh'-rtKl 
must also be one in whom the client has confidBnoe. Regardlass of ihp 
position taken or the issuo in qu.istion the attorney and client will spend 
much time toneiher which can be snhancoci if the rolstionship is built on 
confidence. Because litigation on behalf of handicapped persons is a fairly new 
urea of the law the attorney must be willing to draw on already established 
proHiams for information and technical assistance. A listing of nine of these 
groups 15 presented at the conclusion of the book. 
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sEiMmc WE APpROPium mm 



WHAT ARE THE NEXT STEPS? 

Initially in the litigtiuorT process, the plaintiffs' attornoy must syloct the 
appropriate court to hQjr th& raig. There arc two court systems in the U.S., 
the federal courts and Uie various ?Pft* courts. (See Chart I.) 

While in some areas of law, co-irit; in both the statu and fedLMal sy sterns 
may have the authority under the Uni; I States or state coiistitutions to huar 
a case, statu courts generfjily becomu involved with issues of state law or 
practices, and fodsral courts hear case^ !/ solving parties who live In two or 
more states; and also cases where a cjuestion involving the U.S. Constitution or 
other federal law is raised. 

WHAT IS THE FEDERAL COURT SYSTEM? 

The federal court system consists primarily of 93 Federal District 
Courts, 1 1 U.S. Circuit Courts of Appeal and the Supreme Court of the 
United StBtes. 

WHAT ARE THE DISTRICT COURTS? 

The 93 Federal District Courts are the trial-level courts in the federal 
system whero sulti are actually heard. Each state has at least unu District 
Court. The number of Judges in each court varies, depending ori the size of 
the District and the number of cases it hears, but most district coLirts have 
two or more judgys. TIih Southern Dislrict of New York, which covers an area 
of especially high intensity, has 24 judges. Usually a single judge will try a 
case and hand down a decision. However, in some cases a three-Judge court is 
rec|uired, consisting of district court judges and appeals court judges. For 
example, a ihree-judge court might be necessary when plaintiffs SGek to enjoin 
(stop) a state from taking some action which allegedly violates their interests. 
It is used primarily to seek an iJijunctlon on the basis of unconstitutionaliiy 
of state laws. 



CHART I 



STRUCTURE OF THE COURT SYSTEMS 




U, S. Court of Appeal 
for the 11 Circuit 



State Supreme Court 




State Appeals Courts 



State Trial Courts 



EKLC 



IS 



Thery atL^ other federal courts, not relevant to this pubncation, such as tho 
Tax Court, the Military Court of Appeals, and the Court of Claims. 

WHAT IS THi RESPONSIBILITY OF THl U.S. COURTS OF APPEAL? 

The U.S, Courts of Appeal review decisions of the federal district courts. 
There are eleven Courts of Appeal, one for the District of Columbia ond one 
for each of the ten other circuits in the United States. Each circuit includes 
from three to ten states and the territories. Each Appeals Court has from 
three to fifteen judges. Three judges are usually assigned to each case. 

The Courts of Appual have jurisdiction to review decisions of the 
District Courts, as well as to review orders of many administrative agencies 
and, in some cases, to Issue original decisions. The appeals process is exploined 
later. 



WHAT IS THE U.S. SUPREME COURT? 

The Supreme Court is the higheit court in the country and consists of a 
Chief Justice and eight Associate Justices, The Justices are appointed hy the 
President with the approval of the Senate, as are all federal judges. The court 
has the power to review all matters of law relating to the U.S. Constitution 
and has the final appellate power on all other matters of law. 

WHAT IS A STATI COURT SYSTEM? 

Each state court system is established under the constitution and 
statutes of individual states. Consecjuently, each state system may have a 
different number of courts and each court may have different kinds or 
limitations of power upon the cases it can hear. Most states, however, have 
the same general court structurgi, even though the courts may have different 
names. 

Initially, there are usually several trial-level courts which may be referred 
to as superior courts or courts of general jurisdiction. Each has certain areas 
of responsibility designated by state law in which it has the authority to hear 
cases and render decisions. 

The larger states have two levels of appeals courts, usually referred to as 
the State "Court of Appeals and the State Supreme Court. Many smaller states 
have only one appeals level court, usually called the Supreme Court, State 
courts as well as federal courts can construe and apply federal constitutional 
rights. 

The Lori Case action, involving the alleged denial of education to a 
multiply handicapped child, was brought In the Superior Court of Riverside 
County, California, (Because the casg involves federal constitutional rights 
questions, it could also have been brought In a federal district court,) If the 
case is lost, the losing side may appeal the decision to the California Court of 
Appeals, then to the California Supreme Court. The last recourse for the 
losing side is review by the U.S. Supreme Court, 
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HOW DO PARTIES DECIDE WHICH SYSTEM TO USE? 

The U.S. Constitution and statutes delegate judicial authdrity botWLMiri 
the federal and state governments. In some instances thuy have concurrunt 
power and plaintiffs have a choice of institutiiig a particular case in either a 
Federal or state court. The court(sj must also have the sifbjeat nwtter 
jurisdiction or the authority to hear the case. Whether a court cm decidfi □ 
particular kind of case depends on its constitutional or statutory grant of 
power. 

In order to use federal courts, there must be a statutory basis 
establishing jurisdiction. The plaintiffs cause of action must involve a fee/era/ 
quest/on^ a question arising under the U.S. Constitution or federal laws or 
involve diversity, which means involving parties who are citizens of different 
states. Generally, to keep the federal courts from becoming clogged, only 
cases where the cost to the loser in the controversy will be SI 0.000 or more 
will be considered. However, for violations of constitutional rights, the rights 
can usually be valued at the amount necessary for jurisdictional purposes. If 
these requirements cannot be met, the case must be brought in state court. If 
a case is brought in a state court and the defendants would rather defend in a 
federal court (and it is a case where the federal court has jurisdiction) they 
can ask to have the case rBmoved to a federal court. 

The decision as to the appropriate court to hear a particular case must 
be made by the attorneys, 

WHAT IS THi ABSTENTION DOCTRINE? 

Federal court judges may at their discreiioii decline to hear certain cases 
because they believe the eases involve questions for which state courts should 
be responsible. The usual reason for a judge to refuse to hear a case is becausu 
he believes the case involves questions of state law or state policies and that It 
i^ more proper for the state Judges to make the first decision. For example, a 
feder.31 judge might decline to hear a case where although a plaintiff contends 
a state action Is In conflict with a constitutional right, the Judge feels that the 
issue can and should be decided on the basis of state law, 

A federal judge might refuse to hear a case because he believes that 
allowing the case to be brought in federal court would involve needless 
conflict with a state's administration of its own affairs. A third Instance whore 
a federal Judge might refuse to hear the case is where a private citizen Is 
seeking answers to difficult questions of state law. Finally a federdl judge 
might, decline to hear a case, very simply, because It would serve the 
convenience of the court to have the case decided elsewhere in state court. 
For example, in Reid v. Board of Education of the City of New York, C.A, 
No, 7 hum (U.S. District Court, S.D.N.Y.) a class action brought on behalf 
of New York City parents who alleged that their brainnnjured children were 
not receiving special uducatlon In the public school system, the plaintiffs 
sought a declaratory Judgment and preliminary and permanent injunctions to 
prevent a deprivation undi^r color of state law of their rights protectid by the 
Fourteenth Amendment, in June, 1971, the Judge for the U.S, District Court 
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for the Southern District oi New York graritucl the cleferidants' motion to 
dismiss. The court appliod the dbstsntmn doc trine, reasoning thot since theru 
was no charge of denberate discrimifiatiO!!,- and since tlie City was 
concerned as the defendants about the situation, this was a case where the 
state court could [Drovlde an adequate remedy and where resort to the federal 
courts was unnecessary. 

ARi THERE ANY OTHER CONSIDERATIONS IN CHOOSING BETWEEN 
THE TWO SYSTiMS? 

If the educative effect of the litigation Is Important, the plaintiffs may 
wish to select a court with the greater promise of ylsibility. Selection of the '- 
location should also consider if there are any local feelings that would more 
likely work to the advantage or disadvantage of one side or the other. 
Another factor to be considered is the previous decisions of the respective 
judges in both the federjj and the state courts at both the trial and appeal 
levels. Practices of tfie respective courts on freedom of discovery and the 
awarding of attorneys fees may be another indicator to be considered. The 
length of time required to try cases or come to trial in the aUernative courts, 
may be anothur factor to consider. 
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imm iTIOS FOR WE TRIAL 



OMCE THE APPROPRIATE COURT IS CHOSEM, WHAT ARE THE STEPS 
LEADING TO THE ACTUAL TRIAL? 

Assuming that this is i) civil suit in ci federal court (stiiio fjroMiurtjs 
ganufully similyi), thuro'rini suvernl piGpariUory stups oxplninod varilvi and 
indiaitud in Chart Ih involving tha foilowiiu] proceciurus and docuinuntiJtton 
which must he cnnsiduii*d priuf to the fonnal initidtiofi [)f \\w suif. 

CHART II 

STEPS OF LITIGATION 

Preliminary Settlement? 
Considerations Negotiation? 

Cause of Action? 

Lugally protectud intorusts of nghts? 

What kind of relief? 

Appropriati Defendants? 

Private or a class actjon? 

&lect Attorney? 

Build Fact Record? 



WHAT IS A COMPLAINT AND WHAT ARE PLiADINCiS? 

A comp/aint Is a document in which potential plaintiffs inform the 
court and the defendants that they have a lawsuit for which they ore seeking 
the Courtis intervention, TUb p/Mdings Sit forth their Issue or causes of action 
and the relief being requested, A suit may be brought under several different 
and even conflicting theories, hoping to find one or more v^hich the eouit wvill 
recognize and upon which it will grant relief, , The term pfeadlng is alio used 
more generally to encompass all of the preliminary steps of 
complalnt-answer^replies that are used to narrow a case down to the basic 
issues of law and fact, 

WHAT IS AN ANSWiR AND WHAT ARi DEFENSfS? 

An answer is the defendant's resjxDnse to the complaint, The defendant 
will raise defenses stating why the complaint k without merit or why he is 
^ not guilty of or responsible for the charges claimed. Procedural defmm 

ERIC 



include basic inadequaciei in following the f iiles of the court including lack of 
subjfiCt matter jurisdiction of t\w person, impfopur venue, msuf ficjoncy of 
procoss. Insufficiency of servicfe^ of process, failure to stato a claim upon 
which relief can be granted, foilure to Join a necessary part (someane who Is 
also responsible for the allegid violation). Defendonts c-an attempt to have a 
case ''thrown out of court" (dismissed) for any of thcsn reasons. 

Affirmatfve defenses are also reasons why the defendant should not be 
held rospoiisible and may include such defenses as priviloge, consent, sovereign 
immunity, snlf-defonsc of others, assumptiofi of ri&k, contributory negligunce, 
duress, and illegality, 

WHAT ARE RiPLliS, AMENDMENTS AND MOTIONS. ETC? 

These are further steps that can be taken in refining the pleadiiigs and 
responding to allegations or defenses raised by both sides. For the purposes of 
this publication. It is probably sufficient to understand that parties are not 
restricted to their first pleadings and may make changes up untM the time the 
trial begins, and even, after the trial begins, depending on how the case 
devolops, how the defendants respond, and what the plaintiffs are seeking 
from the court, 

WHAT IS DISCOVERV? 

Discovery Is the process by which parties learn about the other side's 
case including available evidence and the identity of witnesses that are going 
to be called. In a civil case, parties can "discover" the majority of information 
ruluvant to the subject matter of their case (discovery Is more limited m a 
criminal case and limited by rules of criminal procedure), except \ot privHegBd 
material, such as that relating to a doctor^patlent relationship. The purposu of 
discovery in civil actions is to remove the element of surprise and allow boih 
sides to adequately prepare themselves for trial. 

There are several different devices which can be used as part of 
discovery: 

1, Deposition -This is a means of obtaining information from anyone 
who might have knowledge relevant to the preparation of the case/ A 
deposition consists of asking a potential witness to answer oral or written 
queitions Under oath in the presence of a court reporter. Attorneys for both 
Sides can be present and can cross-examine the witness or raise objecticns to 
the questions or testimony, 

2, (nTerrogatory^Thls h a means of obtaining written answers to 
questions from any of the parties (any plaintiffs or defendants). The questions 
are sent^ to the party to be answefed under oath and returned within a 
specified time. The attorney can assist the party with answers, but because no 
representatives of the opposing side are present there can be no 
cross-examination, 

3, Production of documents or material objBcts-Bhher party may 
request and obtain documents and physical objects relevant to the case which 
are within the control of the other side. For example, If one side wants to 
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obtain u copy of a psychological nvalmtion compU^tt^d un a child md usejcl to 
deny admittance to a program hu can request the oppositfj sidti to producu thn 
docurrjent. In addition, The FreGc/om of fnfornmtion Act ruquireB fodural 
officials to make available, with certain narrow exceptioris, i^ublic documuntg 
and foports upon request by citizens. 

4. Physical and menwl ox^iminations-SNlth a showing of goocf aiuse. a 
person undor custody or under the kgal control of the court may be 
requested to undergo physical and mental examinations. The oxnmlnirjrj 
professional may then testify about the results. The exnminailons must be 
related to the matter in controversy. For example, a defendant might lie 
seeking to prove that a child cannot benefit from un education and as part of 
the proof will want to have an assossment of the child's intellectual ability. 

5. Reqaest for admissions ^Jhh is a request that opposing partins admit 
the truth of curtain statemenrs or opinions of fact or of the application of law 
to the facts so that time will not have to be spent at the trial proving these 
particular facts. For example, the defendants in the Wyatt case stipulated to a 
number of Qb|ective facts concerning tho status of Alabama's mental 
institutions. 

There are many considerations in dutermining which discovery devices to 
use. For example, depositions are more expensive than interratjatorres because 
the party rec|Uesting them has to pay for the time of all the attorneys, the 
witness, and the court reporter, but they may be of more value because there 
is opportunity to freely question witnesses which is not (xjssible with 
interrogatories. 

WHAT IS AN EXPERT WITNESS? 

An expert witness is d person with recognized competence in the area in 
which he is testifying. At trial the expert will be asked to state his 
background before providing substantive testimony. The judge and opposing 
attorney will question him as to his compotenco and the latter may try to 
discrudit bis testimony, either directly or indirectly. Both sides may call 
expert witnesses. When expert witnesses are brought tognther in a case, they 
may have a wide range of background, both In the nature of their formal 
training, and in their type of applied experience. For example, in the Miils 
case, the experts included; 

-a person with a doctorate In the field of special education, who had 
authored numerous professional publications pertaining to the education of 
exceptional children, was a consultant to such organizations as the President's 
Committee on Mental Retardation and the 1965 White House Conference on 
Education, and had worked for 20 years in the training of teachers and 
professional leaders in the field of special education. 

-an economist with a doctorate in political economy who was the 
author of several orofessional publications and a book on the cost benefit 
analyiis of investments In human beings, particularly with regard to the 
mentally retarded. 

person with a doctorate In mathimatical chemistry who while not 
involved in direct services to the retarded, had devoted more than 20 years to 
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Ciwin atniOfi rnhaod to thoir cimu, gv^is a mnmber of natiorujl urul sluti- 
cumrnissioriB ,ind ccnincilB whosti puf f)usy was lo luvisu uiuj iinjiltMiiont 
hjcjislntion concnrriing the education and othtir lium^in rifjlus of tcMnrduc! 
cliilclrun arid ddulis, uiul wlio w^is m authDr of riuniuroui profussioruil 
(juhliCdtions incliidincj articles on muritai rutnr datiaii. 

WHAT OTHER ROLES MAY iXPERTS SERVE IN THE LITIGATION 
PROCESS? 

BH\mns arc/ vita! dt two of liligation. Wltfi rucjard to actions 

ifiyolvNU] tho hnncHcapptid, uducators, (jsycholocjists, psychiairists, social 
workoib. vocatiofial fUfiahilltation sfsecialists, and othors reprosuiuativu of alhud 
fit^Ul^ iiuiy initially ho needud to reymw fsrograrns and tour thu fncilkios which 
aro thn Hibject of the suit. Duriiig Wwm ievit?ws the uxpurts shoiild iiuoi vKiw 
stdff nnd obsurvti conditions from thu |3Gr^pectiyu of tliuir particular spftcialtiu^ 
and then must \w prt^parnd to prHsunt thuir obsurv^iriQns and conclusions to 
pluintiffs, and dofyndanU, tiiuir lawyurs, and ultimatuly to thu court. For 
uxamphi, i^xpc^rt testimony in thu Wyatt casu was a nocussary pruhido to thu 
court's finding that conditions in Alabama's iristitutions wuro inaduc^'iaif? by 
any known scientific and modical minimum standards. 

Once ^the court has found that plaintiff's rights art? buing vinlatnd, 
experts again have a ma\ roiti ta play hi informing iha court of gcni/rally 
accopted program or treatment standardE, In the Pennsy/vania case, for 
exompic, a number of experts provided a new definition of education for the 
court stressing that all persons can liiarn and that learning involves not just 
acaduniics but thn acquisition of skills that enable individuals to better cope 
with their envlroment regardless of tfuHr finvironmunt. This concept was 
regarded as a kuy success of tho littgatioiK Implementation of the concupt 
means that for severely mentally retarded children, education might also mean 
the acquisition of basic self4ielp skills including feeding and toileting. In the 
Wyatt case, plaintiffs, dafendants, and amici agreed to a large number of 
specific standards for adequate truatment, and expei. offered testimony 
tfxplaining to the court why certain specific standards were necessary to insure 
adeciuate treatment. Based upon the experts endorsement the court ordered 
the recommended standards to be implemented as constitutionally required 
mininuims. 
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THE TRIAL 



CAN THE PARTliS ELECT TO HAVE A TRIAL BY JURY? 

Parties have a right to a trial by Jury ixcept when they are seeking 
injunctive relief. Even with the right to a jury, their attorney must demand a 
jury trial or the judge will automatically decide the me, A jury can only 
determine questions of fact, such as who was telling the truth, while the judge 
always determines questions of law such as, what must be proved to indicate 
that someone's right to an education has been violated. If there is no jury, the 
judge determines quistions of both law and fact. 

WHAT ARE THi ACTUAL STEPS OF THE TRIAL? 

Usually, the plaintiff's attorney will present his &v/dence first. The 
defendant's attorney can cross-examine the plaintiff's witness. Either side may 
object to any evidence or testimony if they do not believe it should be 
admitted. The judge will rule on whether the evidence in question is 
admissible based upon such factors as its relevance, trustworthiness, prejudice 
and prior appellate decisions on the issue. 

When the plaintiff's attorney has presented all of his evidence, he will 
rest his case. At that time, the defendant's attorney may make a mot/on for a 
directed verdict or a mot/on for summary judgment which means that he is 
asking the court to decide that as a matter of law the plaintiff has failed to 
prove the facts necessary to establish the case, or that based upon the facts 
established by the plalhtlffs, the defendants must win as a matter of law. The 
court can then grant the motion ending the trial or continue with the 
defendant's attorney presenting his evidence followed by the plaintiff's 
attorney cross-examination and the raising of appropriate objections. When the 
defense rests, either side may move for a directed verdict. If the judge denies 
the motion, he may then weigh the evidence of each side and immediately 
decide the case and make a decision or he may delay his decision until after 
he has had time to study the issues involved. He may ask each side iov trist 
bnefs stating each side's position on disputed points of law which are areas 
where courts have disagreed or have not actually decided on a particular point 
under these circumstances. 

Usually, attorneys for each side will present oral arguments emphasizing 
why the case should be decided in their favor and explaining what relief they 
are seeking. 

IS THAT THE IND OF THE TRIAL? 

After the verdict is reached, the "winner" will make a motlori for a 
judgment on the virdict and the ''loser" will make a motion for a judgment 
notwithstanding the verdict such as asking the court to decide for the losing 
side even though they lost the jury verdict. The judge will issue a Judgment 
which sets out the relief to be grinted to the winning side. For the loser, 
there are still other steps, filing a motion for a new trial, and, If this is ' 
refused, a motion for appeal. 
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WHAT CONDfTlONS CREATE THE NiCESSITY FOR AN APPEAL? 

The losing side can appeal jf they bHiieve the decision was ducidod 
aicorructly as a matter of law or that the judgg made procedural errors during 
-he tria!. such as improperly admitting or excluding evidencu. The losing party 
must have raised objections to such errors at the time they occurred or an 
appeal will not be fDermitted. 

IS AN APPEAL LIKI A NiW TRIAL? 

An appeal Is nut another trial sincu there will not bu another chanco to 
call additional witnesses or to prosunt additional evidence unless some new 
material and relevant evidence which could not have been uncovered earlier has 
come to light since the conclusion of thu triuL Pursuit tg an appeals court 
asks the court to review the record of the trial court proceedings, which 
consists of all the writren materials from the trial In addition, bcjth'sidus will 
submit a brief which sets out the errors allugedly made by the trial judge with 
mwopnate supporting logal arguments and cases. Counsel for each side will 
usually also present oral arguments before the Judges, summarizing their cases 
as well as answering Cjuestions. 

The appeals court iudges seek to determine whether the trial jucige 
properly stated and applied the law in his rulings and/or charge to the jury. 
They may also review fact dutei minations t)y thH jury, if the^appeaU jiidges 
find an error, they will rt^verse tlie trial judtje and uithei grant snmu or dirrjf 
the relief being sought, or remdnd (sund back) the case to the trial couit for a 
retrrul on some o, jll of the issues. A judgment wilt not be set aside unless the 
error jffectud nibsuntial ur nuituiial rights of the parties. If the appeals iudges 
support the ruliru) of the trial court, they will affirm the trial court^s decision. 
The loser of die first nppeal may be able to appeal again to the nej<t 
highest court. In states where there are two appeals levels, the highest court 
may have great discretion in deciding which cases it will review and may not 
havy to review every case, except those involving constitution^ questions 
After the highest state court, or the appropriatg U.S. Court of Appeals if it is 
a federal case, it may be possible to obtain review by the U,S. Supreme Court; 
but again, the Supreme Court need only accept a limited number of cases by 
appeal Most of the eases which it hears occur through the granting of a writ 
of cemorm which is a requt^st that the Court uses its discretionary powers to 
huai case. It may also fiuar a ca?e by cmification if u court of appeals 
jeMuests rnstrumiuns on a question of law. Even though a party believes he 
has d case that was decided incorryctly, rh.? Supremo Court is not required to 
revitiw it and will usually only choose to hear those cases involving issues they 
deem important. Four of the nine Justicus must decide to hear a cBrt (writ of 
certmon] case bufore it is brought bufore the entire court. The entire process 
IS rf?viewud in Chart 11 h 

WHAT IS A PRECiDENT? 

A precedmn is a rule to guide or support other judges in deciding future 
cases seeking similar or analogous decisions. For example, In the Mills case. 
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CHART jli 
LITIGATION PROCESS 



Choose Proper 
Court 



State or Federal Court 
Juriscjiciion 

Procedures, Corrii^utonce, Fairfiu^g 



Settlement? 
Megotiation? 



Preparation 



Complaint and Ploaclings 

A^t .wers md Defenses 

Rofif :s, Amendments, Motions 

Ijisyovery 

Preliminary Hearing 

Pre^Trial Conferenco and Order 



Settlement? 
Negotiation? 



Trial 



Judge or Jury 

Plaintiff Presents Evidence; Defendant 

Cross-Ekdmines 
Defendants Presents Evidence; Plaintiff 

Cross-Examines 
Oral Arguments 
Instruction to the Jtrry 
Verdict'Mqtion^Judgment 



Settiermnt? 
Negotiation? 



Appeals 



Motions 
Briefs 

Oral Arguments 
Judgement 



Sattlement? 
Nigotjatlon? 
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MijlK !i) Jijljlti: iicluuifion dtii} ninCrlSS JMcI cfjiUil pioltMnion of (Ini kiws. If 

'•'•1^''^^'' ' '^'^^ H.MiiMf^M, !hi/ jtiflcj.i uihitl si-y^NdlfjiTinir. ucjiiCMiiotiul tlurisioiin 

;iri:.Hi.5[ ( i!kiw!t!(j u jj t uf i scliOOls dM(l Umi HnhsiU} v.. I hmcn :^G9 P .Siini). 
^101 (').C.D.C. 1967} fluui^ion Ijy Juflyu J. Skully Wii{|hr fnilLiwiiUj ihi) 
ill fi "ii^nk Sv^sItMTi" !() tlio Disiric:; (jf Ct)lunU)iu. 
> s J ^)H'Ci?(luiii^ .] (If^gisiuJi will iuivu most vnllit: in tluj jun^clicMmn \y\\v\v 
it 1^ h .t{lo:l duwiL Fuf uxumfmi^ ctujitu iii AUi[)nn\i atn niniu likriy lu fcillow 
Miini Akihjma dinnston, [Um pnui IMuw York tlycisioni on thi^ iuiiiEi isssn?. 
Cnuns h) MiH ni'UJ uf U\v countiy nifi ninr.; likuly to lulluw diHjfsiuns liy oihui 
Miuits Ml fHi rffgion ^^nnio fl^:cisi()iis .iru smd U\ h.ivu n'yioiicil hnjj.HH. 

I iicif^ions ni cort.ii i suit- uuuris. an tain futluiul dihlnct mui is ur nniinin 
HnfHMh uuurts jm ueii^id, i ud nion? iiiflumitidi ilKiii ndiors diid may bu 
r^His-dt-ncI mtiu lie^,vily by %otrH jiidnHs bocausu uf ihu luconni/m! 
tofiipi?^ -ncj cf upLilalions (m tfiw jLidijJs wfio madti ihu dtjcisiuns. 

A clrnisaj;! frrmi d cirj uii rourJ of ^inpunls is of umuw cjruatnr valuii tliaji 
ofii? fr( m a disinci cciurt. A clBrjsiu by ihu U.S. Supmmo^CuLii t ustahli^hu^; 
r^u Ciiuatu t pr^siblu priKiudiint IjLUdL^su lh« ducisiuPs of thu Supiifme Cnuil an? 
l^iiulHui mxm thi; cuLintry and usijally nil statn CfMrrfs wlinn huariiig case's 
involviiKi fodei li law conform thoir dncisions to Suprumu Court rulincjs/ 

A word of adLitioii shuulfl bu iniurjutnmL iiowi^i/in, InM-aLiM' in 
ifi-iinK 10 aiK. afjplyinfj SiipriMiiu CQUit clocisions to d.fferuni fjcrs kmm 
t^KMi, n,,y s^M losolvji simildr casus diffuiuiilly, until urn^r Suprumu Coiiri 
nil HIS o* uur that clarify or strungibun tfiu positian. This points out that thorn 
IS -iaily htili) absniiitij c^r "apcjii ^Lal" law that rumains immutabiu as tinu* 
pas-?s, d. I ubiig pclicins chanyu and inierusti uf bcjciery sliift. 

WHAT DETK^IVllPJiS MIRIT OR WEIGHT OF A DECISION? 

rhfi importance of a duci^ion dnpcnds on die court tluu issued it 
whurh H the decision is publishi/d aiu' available, whother it is beitig appealed 
nid th * (ji;alLV of dii rtuiionint] l)uf]irul the decision. 

A dioision can be more or less persijesive clef)Bncling on the h^vel of the 
court and us iuri.ri.jtion, / decision from i state trial court or a federal 
clistMC- court has less weigf t or influencu than a decision from a state or 
It'll.' a :-)pHdls couit or st? o supfeine court. 

A Ipcisiih mav dl-o h ve spi/fover value and contribute to change. For 
e>;dn,plf d ^ Wyatt vm i ad beuii a private action, the decision would fiavn 
"1 iMH:r/ unN dtryctly df:n.ted R.cky Wyatt and the defendants would have 
l)^^''M L'gdily ' and ((, chanye their actions in relalion only to him. By this 
ducision, how. er, the (tefenclants might have been influencid to cliange their 
iicbms t iward. l\\ of tht^ residents of the institution. If the Wmt case had 
herMi cid 5 action wmch only joined the residents at one hospital in Alabama 
dofroflants v'nolcl only have been legcilly bound to chango thnii dctions 
and ID improvu , indit,. os at ihn£ ^iiujld facility. Howyver, the defenrlaius and 
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il^MiiMOti niicjht ufi tlia basis of IWq rulmc). dncndtKl lu tniprovu th.' siUi/ition ip 
ull thu siat^^ instiiudon^ knuwiny thui othiM Mjsidtinis cuuld hnnq similjr suits 
whidi vvuuld ufldin invalvii thti dfifoiidunti^ in coMlv and hrnqthy nhqjhon 
I'Miflinri In ih^^ snmn mndusion. !l is aisu likuly iiun sfJilloviM .iffiM:ls pj.hm n 

iii locallH nth^r than thP am dhuLWy ^fivCUld by Ihu dtUll^irnL 
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WHAT COSTS ARE INVOLVED IN BRINGING A SUIT? 

Thern uib threu main cohis: DttornBys fees^ litigation expensm. mi\ conn 

costs, 

DiffuriiiU attorneys chargo different f^m/ depending iipon the nnturu of 
ttio Qfise, ihu time RK|iendnd in the preparation and trial of tliu case, the 
attorney's amount of eKperiunce and roputation, nnd thn ohlMty of a cliom to 
pay. Atiornoys feus may also vary considerably from one geographic ri^gion to 
another, so it rs not possible to cite exact dollar figures Generally howevu!, 
attorneys fees are HKperisive. Average hourly costs generally range from S20 in 
SlOO and S50 an hour is not uncommon. If plaintiffs win the caso, there i?^ a 
chance that they will be awardyd court costs, but it is more difficult to 
recover attorneys fees, except where a statute provides for their recovery or 
where the court uses its discretion to award the fees. 

Recovering attorneys foes is an area of expandirig law, however, 
partictflarly in cases which are won by public interest groups and which 
demonstrate benefits that extend to memburs of society beiyond the plnintiffs. 
For example, In the H4^^ff case, the Court found lhat by successfully 
prosecuUng the suit, plaintiffs benefitted not only the present residents of the 
two statu hospitals and school for the mentally retarded, but all others who 
might in the futLiro be confinud to those insiitutions. As the Couri staled 
''veritably, it is no overstatement to assurt that all of Alabama^5 citi^ennuivJ 
profited and will continue to profit from this litigation. So prevalent are 
mental disorders In our society that no family is Immune from their perilous 
iiicursiun. Conseciuently, the availability of institutions capable of deahng 
successfully with such disorders is essentlaL and, of course, In tlie best internal 
of all Alabamlans," The Court ordered that the defendant Alabama Mental 
Health Board pay the expenses and plaintiff's attorneys fees. 

In attempting to determine what was a reasonable fee under the 
circumslancns. the Court rsferred to the Criminal Juittce Act which provides 
compensation to attorneys appointed to represent indigent defendants Thn 
Act's legislative history makes It clear that although the amount provided $20 
per out^of^ourt hour and S30 per hvcourt hour, is below normal luvels of 
compensation in legal practice, it nevertheless is considered a reasonable basis 
upon which lawyers can carry out their professional respnnsiblllty without 
either personal profiteering or undue financial sacrifice. The Court applied the 
320 and S30 fee schedule In Wyatt, and reasoned thiat the attorneys embarked 
upon the case with knowledge that their named clients were unable to pay 
them and were motivated not by desire for profit, but public spirit and a 
setibe of duty. A total of S3B,754 was awarded by the Court to cover 
attorneys' fees and expenses. 



'A m.nu^,l H.Mia.nnig ^morney^s feos ,s ovci.lnbli from tm Uwyer^s Comm.nee for C.i 
Right UndOf L.iw. 733 JBth S(, Suite S20. Waiiiingtan, D. C. 20005. 
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It may also be possible to Involve a public interest law firm in the lypes 
of cases described in thii book, or the Public Defender Service or attorneys 
from a local Legal Aid Office, Profit-moking "public interest" firms usually 
charge very low fees. In addition many regular law firms also devote a portion 
of their time to pro bono (free) work, work in the public interest without 
compensation. 

While most attorneys' fGes are computed on an hourly basis ns indicated 
above, some attorneys will charge a flat fee, a lump sum for cnnducting ttiat 
suit through one or more fsvels. Those bringing a tort action can frequendy ac^ 
quiro an attorney who will handle the suit on a contingency fee basis. If the case 
is won the attoniey will receive as his fee a percentage of the amount awarded 
by the court. It may be one^hird or one^half of the award, If the cuse is lost, 
he will receive nothing, Understandably, attorneys will probably not become 
involved on a contingency basis with cases which they feel are hopeless. 

WHAT DO LITIGATION EXPENSES INCLUDE? 

Litigation expenses includ§ payment for such items as necessary 
discovery devices such as the costs of taking depositions and giving physical 
examinations, travel eKpenses for lawyers and expert witnesses, filing fees, and 
duplicating expenses. 



WHAT DO COURT COSTS INCLUDE? 

Court costs are fees and charges required by laws of the vHrious 
lurlsdictrons for the time of the courts and some of the officers of the court^ 
Court costs are normally awarded as a matter of course to the prevailing 
(winning) party and paid by the losers. 

Litigation should not be pursued on the assumption that there will be 
no financial rosponsibility in bringing the suit. Neither, however, should the 
possibility of litigaiion be rejected because it appears financially out of the 
question. If an individual or organization becomes a party in a suit involving 
exceptional children or handicapped adults, the resource groups listed in the 
appendix could be of assistance, 

HOW LONG DOES IT TAKI TO LITIGATE A CASE IN THIS AREA? 

This depends on the type of case being brought, the schedule and work 
habits of the court and on whether any appeals wfH he involved. For example, 
attorneys for the plaintiff were involved in the Wyatt case for 18 months 
before a decision was handed down in March of 1972 an ? the appeals process 
is still underway. Attorneys involved with the Mills case engaged in eight 
months of preliminary work prior to filing of the suit and 11 months of 
effort from the time of filing to decision. There is no specific answer to th'rs 
question. 
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WHEN HAS VICTORY BEEN ACHIfVID? 

Dficlaration by a court that hanclicapptuj persL3ris have a right lo 
Gcluajtion, irGntment or ynopin classification moroly signals thut the fiard 
work of irnplfimunjdnon still lius ahmd. It may also conclude only tho first 
roiintl of litigonon sincu if roquirf?d iniplementation does iiof occur, thij 
partifis uouki onco agtiin bo in court* 

WHAT ARE SOME OF THE FACTORS COMPLICATING 
IMPLEIVIENTATION? 

Coniplicaiiriy tfie impluniuntation of a court ordur is the basic fact tluit 
in \hu typus t)f lihgatinn discussed Ikmu, victorif'S for hariclicappoci fjursons. 
pnriiciikirly if cldss acTions jftnn rcuiuirf? actioti on thn \mi of tlic public 
acioncios ^nd t?mfiloynas who have bnun publicly dnfoiitnd. Although slriissud in 
rho introdLrction that litifjation is nor nt^ccssnrily n pHrsnnal attack, ^omo 
liiwyors Buy (hat tht^ro no such thing m u friundly lawsuit. 

Estnl)lishincn[ by llm uoui! tlint certain individual ricjhts cir*: piOh^clud 
by thf? mribtitution or that spocifir; acLiuns niusi bv LinduriakiMi to ob^cfvu 
thoso fights doys not in any way {juarantuu that thn needud curujctivu actioii 
will ocuui. To hrinc) al)out action ifHiuirns at a miniiiuim chanyus in 
i!Stal)|isfi{nl human l){?havior pnttorus at fjossibly a numl)i?r of govornmcniai 
l<*vuls antl aguncios. Thti consent agfuumcnt achiovcd in PARC involvud the 
educdtion ngencins at the statt?, intormediate, and local iovuls as well as thcj 
statti ayoncy administunno btate insritutions and othur non^school programs for 
tlie muntally retardotl. Thus, to implcniunt the ordtu", bfihavior had to bu 
cfinnged in state and local policy makiny bodius such as boards of education, 
ddniinistratois including school and institution superintendents as well as 
individual building principals and finally the whole range of staff from 
diKticiaiis to teachers, to thuraplsts to cuslodians to bus drivurs. 

It is likely diat fmplementadon of \/ictorious class actions of the naturu 
described here will reciuire additional resourcgs. In Wym, the court required 
ihK immediate hiring of 300. ward attendants to insure the physical wylhbeinq 
of institutionalized persons. Data collected in one intermediate district in 
Pehnsylvania since thy implementation of the PARC decree indicated that 
costs for the total prograiTi of special education fiave increased 40 percent.* 

Anotlier problem concerning Implementation is that after the conclusion 
of the litigation, very few of the people and often only tfiose in the highest 
levels of responsibility become familiar with the decision and its meaning. The 
majority of persons Involved in implementation learn about the decision by 
runror or are provided with the "pieces'' of the order that are particularly 
relevant to their |ob responsibilities. Equally significant is that in some 
siruations where government Is required to alter its practices, officials at the 



'Dr. Ri£-huici Sheri , Orol Prt?sontution. Dov«r. Del^jwarR, March 23. 1073 
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h\(]\w$\ lovols nuvur [}Lib!inlv annoiinct/ or ni luust cjcknuwluijyo puhi m 
justico^ or approval of the ducision or best, ihn commitment of his ofiicu 
oncl nclmiriistrntion ra implementation. The (nitcM- ^top whr taken by Govnrtior 
Sh(ipf3 of Pennsylvania which put the entire stntfj on noticu tluii 
implDmnntcUioii of the PARC consunt agreement was io occur. 

WHAT ARE SOME OF THE REQUIREMENTS TO ACHIEVE 
IMPLEMENTATION? 

Oftun two extroiTies of responsg occur in- the uftermath of i] dmimon by 
the victorious side. One response is based on tfiu niisf)grutipt!an tliat toidl 
victory has been achieved, the job is concludecl tinrl tfiat the rinie has come 
for glorious rejoicincj. The other extreme reflects a rnore cautious view and 
focuses on vindictively monitoring every movement of the defeated sicle for 
the purpose of ruporting to the court, the public eind the victorions 
coiistitLiency. While monitoring is clearly rec]uired, it tnust not bo done with 
malico, nor must the victorious stand aside harpifig and offer no assistanco to 
those now involved in making chancjes. Clearly positive change requires the 
weflfliny of both siclus in the litigation. 

The discussion of the problems above points the vvay for thu 
Identification of solutions. First and foremost liowever, is that to achievu 
effHctivB implementation, the public, and parlicularly that portion of tin? 
public that makes or has impact on the making of policy decisions must be 
educated as to the isiues leading to the litigation, the results, and the 
requiremunts to bring aboLit changL^ If for eKample handicapped children, who 
previously were excluded from school, are to profit from their newly wori 
right to enroll In a school where they may be non^handlcapped children, the 
qualiiy of that experience for that child may well depend on the information 
r-in!ed to and the attitudes of the parents of the noi^handicapped children. 

Public education must involve the use of mass media, prominently 
displayed posters and any other communication devices that will effectively 
deliver the message. In M/7/s, the court reqiiired the insertion of quarterly 
advertisemints in Washington's three major daily newspapers announcinu that 
all District of Columbia children have a right to a free-publicly supported 
education. 

Change from past behavior to new behavior requires the infusion of new 
ideas and of course eKtensive work. Many of the new ideas can reiuft from a 
merging of the resources of the previous adversaries. Persons outside 
government can effectively work in an advisory role in committees with 
agency representatives. Often the non^governmental resource people are 
Involved with private agencies such as parent groups Including Association for 
Children with Learning Disabilities, and the National Association for Retarded 
Children that can be of great assistance in disseminating information as well as 
other tasks. 

Involvement by the winner of the suit with the \n%r^f also builds the base 
•for effective monitoring of the steps being laken ly; implementation. In 
addition, monitoring in this fashion will uuikti uIk^? co those butside the 
^ points of responsibility the needs that uxi^i within to facilitate the 
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imploiT,ynt.U,Qn prouMS and will allow for thn devulopmunt of uxturior 
stiiitu(|ii;s iind activitius to \met tfiosu nueds. 

It must bu lacOHnlzod that the implHriient«tion process will riot always 
occur in smooth fashion and that old issues jnd differences of opinion will 
occui. This IS tho lealitv. The resolve of these disputes should if jsossible 
oocui without the interi/Bntion of the court, '-his function can be effectively 
dischartied by mdsters, if appointed by the court. In many Judicial oiders 
rmiuirements for reporting to the court on Miotjress made may sL-rve as a' 
means of resolving these issues. 

CAN THE PARTY WIN THl CASE, BUT LOSE THE WAR? 

The point cannot be made strongly enough that a judicial decision may 
not be worth the paper on which it is written, if it is not implemented TIip 
delays in integrating schools for some 20 years after the Brawn v Board of 
Education decision in 1054 servos as an example of the difficulties in 
implementing a court's decree even when it is issued by the highest court in 
the land. 

In Rouse v. Cameron a 1966 case which was hailed as a landmark in the 
light to treatment area provides another example of the unfortiinate iHck of 
implementation phenomenon. Sevan years after Rouss, there has been Judicial 
reuognition of the right tu treatment in only a few jurisdictions and littk. 
imfuementation of the r;aht where it has been recognized. The needed changes 
of behavior and dialogue between mental hBalth professionals tnd lawyers 
envisioiied by the Rouse court, has yet to take place, 

WHAT IS THE RiLATIONSHIP BETWEEN LITIGATION AND OTHER 
AViNUES FOR LEGAL CHANGE? MixiuumtK 

Ultimately, the r-medy of injustice from the handicapped will occur 
because increased public awareness and concern will lead to different attitudes 
accampanied by alterations in fiscal priorities required to establish needed 
programs and services. To this end, litigation because of its appoal to the 
media has and can create an atmosphere calling for reform. 

The right to education movement for handicapped children that has 
been occurring for the past few years has produced a climate in which high 
level government officials have publicly committed their resources to remedy 
thH injustice. Governor Christopher Bond on a January 21, 1073 edition of- 
ABC-TV's Issues and Answers indicated when asked about Missouri's prinritie, 
replied that his first is state support for special education. Specifically he said 
"Many of our special children in Missouri don't have access to special 
uducation services, and I think this Is^-morally this is wrong, and I think may 
bB ihn children may even have a constitutional right to this education so we 
want to put many more dollars into that," 

Another benefit realized from the right to education movement has been 
in the area of state and federal legislation. On the federal level a number of 
bills hive been introduced during 92nd and 93rd Congress regarding the 
edtication or the handicapped, A few of these (S. 6 and H R 70) focus 
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filiucjjficuiiy on providing tho stutus wiili firidruiiul dssistdiicu tu impjuvo ijiui 
(jxiiciiid their uducation programs for handicapped childrun. Slficu lliu 
bnqinning of the jiligation effort, ti vast number' of bills havf? boon irnroductjd 
and passed in thu states. Totally new and comprRhyniivK bgisUition providificj 
for the edueytlon of the handicapped was passod during that tlmt? in 
MassachusettB" ^ and Tennesseet that has as basic policy, Uiat all childrun 
weru fmtltled to a free public education. 

Other effects have been seen in recent attorney generals rulings. In 
Delaware, the attorney general issued an opinion on March 26, 1973 that 
declares on the basis of PARC and Mills, that statutory limitations on tfiu 
growth of some special education programi are unconstitutionah 

Because the right to treatment movement has not progressed at the same 
rate, less official evidence Is available of change. Yet, it is known that 
administrative practices have changed and that because of the visibility given 
this issue, fiscal alterations can be expected to some degree in the future that 
will further Improve practices. 

Finally, it must be emphasized again that litigation by itself is not a 
solution to a problem, It can however clarify the problem and establish 
multiple bases for instituting change. All avenues of the law. legislation, 
regulations,' attorney general's opinions and litigation can and must be brought 
to bear on altering the present status of the handicapped in the U j 

The guiding principle must be that in the perspective of a society ^ 
characterized by a good deal of commotion over numerous causes only a few 
"successes" ever really stand out; these are situatiQiis in which the plaintiffs 
and their supporters have never stopped asking, "Now have we won?^' 



•^9 billi inirodue^i m my U.S. Office of Educmion Commissioner, orol preSBntat.on 
Wasliington, D.C. March, 1972, 
**ChapfBf 71 8. 1972 
tChaiJter 839, 1973 
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RESOURCE ORGANIZATIONS 

The following organizations are some of the groups which have in tlie 
past been involved in efforts related to the areas discuised In this documuiit to 
improve practices on behalf of handicapped children and adults as well as 
brlnginn about change in the Ic^pl bm u\mn which such services are delivered. 

The Council for Exceptional Children, 1411 Jefferson Davis Hiqhway, Suite 
900, Arlington, Virginia 22202 

National Center for Law and the Handicapped, 1235 No. Eddy Street South 
Bend, Indiana 46S17 ' 

Mental Health Law ProlBCt, 1751 N Street, N.W,, Washington, D.C. 20036 

American Association an Mental DBflci&ncy, 5201 Connecticut Avenue, N,W„ 
Washington. D.C, 20015 

National Association for RetBrded Chlldrsn, 2709 Avenue E East. Arlington 
Te^as 76010 

National Legal Aid and DefendBrs Association, 1601 ConnecltCLit Avenue, 
N.W,, Washington, D.C. 20009 . ■ 

American Civil Liberties Union, 84 Fifth Avenue New York New York 
10011 

Harvard University Center for Law and Education, 38 Kirkland Strecit, 
Cambridge, Massachusetts 02138 

United Cerebral Palsy Associatians, Inc, 66 East 34th Street, New York mw 
York 10016 
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